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the statement, she would not have consid¬ 
ered it as a statement against either her 
pecuniary or proprietary interest. 

1 jJU] Appellants intimate also that Mar 
•an’s hearsay statement was of a type that 
ought to l»c admissible against her adopted 
children as her successors in interest. If a 
hearsay statement qualifies as a declaration 
against interest under Evidence Code sec¬ 
tion 1230, it liecomes admissible against 
any party to the litigation to the extent 
that it is relevant to an issue presented. 
Perhaps appellants have in mind another 
section of the Kvidcnce Code, to wit, Kvi- 
dence Code section 1225. Section 1225 
makes admissible against a party a state¬ 
ment of a party’s predecessor in interest 
which tended to impugn the interest of the 
predecessor at the time the predecessor 
held title and made the statement. The l»a- 
sis for reliability of this hearsay exception 
is that statements of a declarant, made 
while he has title to property and which 
arc in disparagement of that title, arc 
statements against the interest of the de¬ 
clarant. 

[16] But Kvidcnce Code section 1225 is 
not applicable in the case at bench, since 
Marian’s adopted children. John and l’.liza- 
l*eth. as panic- to the litigation, are not as¬ 
serting an interest or right to the trust 
pnqicrty which i- dependent upon the prior 
right to this pnq»crt\ of Marian, the de¬ 
clarant. 'Phi* adopted children arc not *uc- 
cessors in interest to the interest which 
Marian had in the trust property. The in¬ 
terest of .Marian’s children i* derived from 
the will of Huntington, just as Marian*- 
own interest wa- derived from the will of 
Huntington. Th« children take their inter¬ 
est through I hmtington and not through 
their mother. Marian, whose interest w.v 
solely that of a lit\ beneficiary. 

The judgment appealed ir.iin i* af¬ 
firmed. 
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Defendant and Respondent, 
v. 

CHURCH OF SCIENTOLOGY OF CALI¬ 
FORNIA. Defendant. Cross-Corn- 
plalnant and Appellant. 

Civ. 45562. 

f’ourt of A f if will. Si*r»itn| District. 
Division 2 
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Plaintiff brought action against de¬ 
fendant church for malicious prosecution, 
and defendant brought cross complaint for 
conversion. The Superior Court. Los An¬ 
geles County. Parks Stillwell, J. f entered 
judgment on verdict awarding plaintiff 
compensatory and punitive damages and, 
from a judgment for plaintiff and against 
defendant on cross complaint, defendant 
appealed. The Court of Appeal. Beach, J., 
held that defendant was not deprived of a 
fair trial on ground of prejudicial miscon¬ 
duct by plaintiff’-* trial eoiins-1. that proce¬ 
dure ami verdict l*clov. did not constitute a 
violation of defendant** hirst \mcndment 
free exercise of religion, that qmMion as 
to whether inference* could lie drawn that 
defendant, through it* agents, wa* carrying 
out its own jHilicy of fair game in it* crim¬ 
inal actions again-t plaintiff wa* for jury, 
that trial court’s voir dire of prospective 
juror* was not improper by rea*on of al¬ 
leged failure to que*tion juror* as to their 
religion* prejudice* or attitudes, that it 
was not prciudicial error to direct jury, in 
it* as*cs-incnt of malicioti* prosecution 
claim, t*• dt*rcgard tiidcnc# that plaintiff 
*tolc trawler*’ ch«»'k* Imm ditendaitt, that 
award of S' 1 . 11 "" coi:ij»ci-*alor\ datnagi * 
wa- pr*»pei. an** tha' p'amUlt wa* entitled 
1 * 1 piiMitiv- dimag.-, bn* *»•..•» .•w.od *»f ptl 
niti\i d.imagi - would reduced to $5". , <"‘ 
under circuni*tancc*. 

\ffirmed a* modified 
:i*by t|i»- * iaii tli* JihN <-i> i\mih*iI 
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1. Appeal and Error C=»930(l). 989 

When the evidence on appeal i* very 
conflicting, the t ourt of Appeal must re 
late those facts supporting the successful 
jKtrty and disregard the facts it' the con¬ 
trary. 

2. Trial C=l3l(l). 133.6(1) 

Though several of itulivicinal state¬ 
ments and question* made hy plaintiff’s 
trial counsel were inappropriate, where 
there often were no objections hy counsel 
for defendant when an objection and sub¬ 
sequent admonition would have cured any 
defect, or there was an objection and trial 
court judiciously admonished jury to disre¬ 
gard comment, there was no prejudicial 
conduct hy plaintiffs trial counsel, and de¬ 
fendant was not deprived of a fair trial. 

3. Estoppel C=63 

A party whose reprehensible acts arc 
the cause of harm to anothet ami the rea¬ 
son for the lawsuit hy the other cannot be 
heard to complain that its conduct is so 
bad that it should not he disclosed. 

4. Religious Societies C=>31(5) 

Kvicleiice of policy statement* and oth¬ 
er j*criphcral mention of practice* of de¬ 
fendant church was admissible in action 
for malicious prosecution when memlter* 
of church were allowed to trick, mu. lie to. 
or destroy ‘'enemies’* and, if f *:*intiff was 
considered to be an enemy a* clatmcd. poli¬ 
cy was relevant to credibility i-sucs. 

5. Constitutional Law C=84 

Introduction of evidence of jmlicy 
stairwell** and oilier p* npheral mcWion of 
practice* oi defetidan* chord' di-> not con 
slitute a violation of defendant’* I irst 
Atm mliucnt free c\irri«e »»f r- b*.ioti ii ai- 

lion fur Main ions pro*ecmio*i v b* i* r.ietn 
her* of clm ch w».rc allow*-1 *:•' !. .•»«*. 

lit to. • -r «!• troy ncmi'**’’ 1 . n* p* 

tiff v.a* r«i»»-f|t r .| t*. |»t i: • finny a 
claim* *1. polic*. v.a n n- * -w** ••* 

cr* . I's. 1 \.l .011*1. \*I»C!:*I • 

6. Malicious ProsrruHon CS"7I(') 

W’ht'.llcr offitiw id drf. pd <ot df’d 
w.“» • * •. p- **f hi- •••:]•' 

:* • i- ’ . 1 • Hi* pi d\ : ;. ' j'. :• : 
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a safe and whether mfi retici-% • oiil»* Ik 
drawn that delVndant. ihron^b i .i"fiu*. 
was car*\in*r out a |mlir\ «»f I n •• »> 

il* action a“.iin*i plaintiff wer» qn* tm*;* 
of fact b»r wry in action for ip.ti:ciou- 
pruscci.t ion. 

7. Jury C=>l3lf6) 

Trial court** thorough ip'*-*tio*iM:*; «,i 
prospi-clivt nir«»rs a* to wlv-thei th* h i«i 
any l*« *t«-f oi tcclititt Iowan! any lb* 
part it * t l»a* iiiigln U- rcg:«nl , . , d ,•* .• b ,s ,.r 
prejudice for *•- attain** any of *ht * arttc- 
wa* not improper it: action as*att'*t church 
for turilicifiiis piosecutton. notv.if!t*!.i**diti*«; 
claimed t.nluri t«* fpi«*tiot* pro.pectn- m- 
r«»rs a* their rcli^riotts* preimltec o* atti 
tilde*, where *|tn *timiing ser\n! pnr|»os.* oi 
voir dire, which was t.» select a fair ami 
impartial jury, not tn educate juror* or to 
determine excrci«c uf peremptory chal¬ 
lenges. 

8. Appeal and Error 0=1064.2 

It wa* no* prcindicial error t«- 'ltrc..*! 
jury. ir. it* -i**v**w n* of ti:.d*cprt* pr*-i- 
rution claim .igain** iW M P«i.n«* i bur. !• t" 
clisn vard < \ifl« ncc that tdainiii'* i»i?rp*•-:* il¬ 
ly *lf»|i* traviler-* checks from d« ?\i"lanl. 

9. Appeal and Er-or C=»I041(6) 

l\*uar ll*** of whe'htr trial •• '•r* i>- 
actiot fm iii.dicioti* pr«»*» eiitioii w : * - 

f*eil in «!epyi»v.- licfcmlant** r-'pn*' *••- dis¬ 
covery ** • ].a*i* for i»• t: ” •• 

tlismiss.d by di-trict attorney of err r.»! 
case ay.’U'i plain'iff. prejudicial « ~ T « did 
no*. ••» ct»r v.h* r< . »!•** inir irird. e -'• ' f'-r 

all p.irli- • ''i ii!..ii d »h.ii i rivift. ’ |r.d 

ititt* .iv'«c. d- *• m'.ii l imp • • •»:•!* •• ' •* 
his f:i\,.r by . b ur-sal h\ a m-lg* *h.«t 
i.iiirt iijm -i ri ciKMPH tvlattMp • • f «b.tM* • :P 
.n-\ 

10. Lihir! and Slander C=33 

I; .no •• - .•tsiU* ii;.-- t *•* • 

ner -i. -n-•* :h* • h t: •:-i 

y . M. i•' • •. pr* ' 

. i l.iw. 

tl Malicieu - P«e-e^ution r »6 

11;• .. b.r e, . • . 
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1>c presumed from a charge that is liliclous 
per se, i. e.. that a person committed the 
crime of theft. 

12. Appeal and Error C=>205 

Refusal to allow, in connection with 
issue of damages in action for malicious 
prosecution, introduction of evidence on 
defendant’s prior reputation was not error, 
much less prejudicial error, in absence of 
an offer of pr«»of from defendant regard¬ 
ing such reputation. 

13. Mtilelout Prosecution €=>69 

Presumed damage to plaintiff's reputa¬ 
tion from an unfounded charge of theft 
leveled by defendant, along with imprison¬ 
ment for 21 days, and mental and emotion¬ 
al anguish that must have followed were 
such as to justify a jury finding of $50,000 
in compensatory damages in action for ma¬ 
licious prosecution. 

14. Malicious Prosoeutlon €=>€8 

The jury in an action for malicious 
prosecution must have found knowledge of 
falsity or reckless disregard for the truth 
in order to award punitive damages. 

15. Malicious Proseeutloo €=>42 

"Fair game” policy which was initiat¬ 
ed by founder and chief official of defend¬ 
ant church and which operated to autho¬ 
rize memliers of chuch to treat “enemies” 
in such a manner as led to filing of crimi¬ 
nal theft charge against plaintiff was suf¬ 
ficient to establish ratification necessary 
for an award of punitive damages. 

16. Malicious Prosecution €=>69 

Disparity lietween comj>ensatory dam¬ 
ages of $50,000 and punitive damages of 
$250,000 suggested that jury may have 
been so enraged by defendant’s conduct to¬ 
ward plaintiff that award of punitive dam¬ 
ages in action for malicious prosecution 
may have l»ccn more the result of feelings 
of animosity. rather than a dispassionate 
determination of an amount necessary to 
assess defendant in order to deter it from 
similar conduct in the future; accordingly, 
award for punitive damages would l*c re¬ 
duced to $5'». IK Ml. 


17. Appeal and Errar C=»2I5(I) 

Claim that trial court instruction on 
prohahlc cause in action for malicious 
prosecution was prejudicially erroneous 
could not be raised for first time on ap¬ 
peal 

18. Malicious Prosecutloa C=>64(2) 

While jurors in an action for mali¬ 
cious prosecution may consider that magis. 
irate at preliminary hearing in pinion- 
criminal matter found probable c.m-c for 
defendant's bringing charge against plain¬ 
tiff, that should l*c in no way conclusive of 
jurors' own determination of prnltahlc 
canse. 


Morgan, Wenzel A MeN’icholas by (icr- 
ald E. Agncw, Jr., Charles II. O'Reilly, Los 
Angeles, for plaintiff, cross-dcfcndant and 
respondent. 

Murchison, Cumming, Baker A Velpmcn 
by Michael B. I-awler, Los Angeles, Tobias 
C. Tolzmann, Honolulu, Hawaii, Joel 
Krcincr, Los Angeles, for defendant, 
cross-complainant and appellant. 

I BEACH, Associate Justice. 

L. r.ene Allard sued the Church of 
Scientology for malicous prosecution. De 
fendant cross-complained for conversion. 
A jury verdict and judgment were entered 
for Allard on the complaint for $50,1 **t in 
compensatory damages and $25*',c*>0 in pu¬ 
nitive damages. Judgment was entered for 
Allard and against the Church of Scientol¬ 
ogy on the cross-complaint. Defendant- 
cross complainant appeals from the judg¬ 
ment. 

FACTS: 

(1] The evidence in the instant ca<c i*- 
very conflicting Wc relate those fact* 
MipiHirting the successful parly .uni ih*r« 
gard the contrary showing. I .Yr.f//r : 
City of .SiiwM #. ( al..b| «>ju «ij> 

0J( t , 1f>] ( al.Rptr. S.X, 4'H, IV2d IHn.) 

In March l'#V*, L. * lent* Allar«l hecain* 
involved with the t Imrcli of Scientology h. 
Texas, lb joined Sea t )rg in Los \ngsh 
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and was sent to San Diego for training. 
While there, he signed a billion-year con¬ 
tract agreeing to do anything to help 
Scientology and to help clear the planet of 
the “reactive people.” During this period 
he learned about written policy directives 
that were the "policy” of the Church, ema¬ 
nating from L. Ron Hubbard, the founder 
of the Church of Scientology. 1 After 
training on the ship, respondent was as¬ 
signed to the Advanced Organization in 
Los Angeles, where he became the director 
of disbursements. He later became the 
Flag Banking Officer. 

| Alan Boughton, Flag Banking Officer 
International, was respondent’s superior. 
Only respondent and Boughton knew the 
‘combination to the safe kept in respon¬ 
dent's office. Respondent handled foreign 
currency, American cash, and various trav¬ 
elers' checks as part of his job. 

In May or June, 1969, respondent told 
Boughton that he wanted to leave the 
Church. Boughton asked him to reconsid¬ 
er. Respondent wrote a memo and later a 
note; he spoke to the various executive of¬ 
ficers. They told him that the only way 
he could get out of Sea Org was to go 
through "auditing” and to get direct per¬ 
mission from L. Ron Hubbard. Respon¬ 
dent wrote to Hubbard. A chaplain of the 
Church came to sec him. Lawrence Krie- 
ger, the highest ranking justice official of 
the Church in California, told respondent 
that if he left without permission, he 
would be fair game and "You know we'll 

I come and find you and we’ll bring you 
back, and we’ll deal with you in whatever 
way is necessary.” 

On the night of June 7 or early morning 
of June 8 , 1969, respondent went to his of¬ 
fice at the Church of Scientology and took 
several documents from the safe. These 


documents were taken by him to the Inter¬ 
nal Revenue Service in Kansas City; he 
used them to allege improper changes in 
the records of the Church. He denies 
that any Swiss francs were in the safe that 
night or that he took such Swiss francs. 
Furthermore, respondent denies the allcga 
tion that he stole various travelers’ checks 
from the safe. He admitted that some 
travelers’ checks had his signature as an 
endorsement, but maintains that he de¬ 
posited those checks into an open account 
of the Church of Scientology. There is in¬ 
dependent evidence that tends to corrob¬ 
orate that statement. Respondent, having 
borrowed his roommate's car, drove to the 
airport and flew to Kansas City, where he 
turned over the documents to the Internal 
Revenue Service. 

Respondent was arrested in Florida upon 
a charge of grand theft Boughton had 
called the Los Angeles Police Department 
to report that $23,000 in Swiss francs was 
missing. Respondent was arrested in Fori- 
da; he waived extradition and was in jail 
for 21 days. Eventually, the charge was 
dismissed. The deputy district attorney in 
Los Angeles recommended a dismissal in 
the interests of justice.* 

^CONTENTIONS ON APPEAL: 

1. Respondent’s trial counsel engaged in 
flagrant misconduct throughout the pro¬ 
ceedings below and thereby deprived appel¬ 
lant of a fair trial. 

2. The verdict below was reached as a 
result of (a) counsel’s ascription to appel¬ 
lant of a religious belief and practices it 
did not have and (b) the distortion and 
disparagement of its religious character, 
and was not based upon the merits of this 
case. To allow a judgment thereby 
achieved to stand would constitute a viola¬ 
tion of appellant’s free exercise of religion. 


I. One nuHi poliry. to l»r enforced against 2. I^oonnrd .7. Shnffer. the deputy district nt- 


‘‘enemieo" or "soppnwivc itcrsnns” wns that 
formerly tit’ed “fair gBme.’’ - TIihi p erso n 
**|mlny lie deprived of projierty or injured hv 
nny menus hv any Scientologist without any 
discipline of the Scientologist. 7Tu\~ 15- 
tricked, sued or lied «•* or destroyed.** tKx- 
liil.it 1.1 


tornev. testified outside I lie presence of the 
jury flint members of the (Miurrh wen- einsive 
in answering his questions, lie testified that 
the reasons for lie* dismissal were set forth 
in his recommendation: the dismissal was 
not part of a plea bargain or prisr-* .*.irr»! or 
iitnsdi* ttonal issue. 
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3. Respondent failed to prove that ap¬ 
pellant maliciously prosecuted him and 
therefore the judgment notwithstanding 
the verdict should have been granted. 

4. The refusal of the trial court to ask 
or permit voir dire questions of prospective 
jurors pertaining to their religious preju¬ 
dices or attitudes deprived appellant of a 
fair trial. 

5. It was prejudicial error to direct the 
jury, in its assessment of the malicious 
prosecution claim, to disregard evidence 
that respondent stole appellant’s Australian 
and American Express travelers’ checks. 

6. The order of the trial court in deny¬ 
ing to appellant discovery of the factual 
basis for the obtaining of a dismissal by 
the district attorney of the criminal case 
People v. Allard was an abuse of discre¬ 
tion and a new trial should be granted and 
proper discovery permitted. 

7. Respondent presented insufficient ev¬ 
idence to support the award of $50,000 in 
compensatory damages which must have 
been awarded because of prejudice against 
appellant. 

8. Respondent failed to establish corpo¬ 
rate direction or ratification and also 
failed to establish knowing falsity and is 
therefore not entitled to any punitive dam¬ 
ages. 

9. Even if the award of punitive dam¬ 
ages was proper in this case, the size of 
the instant reward, which would deprive 
appellant Church of morejthan 40% of its 
net worth, is grossly excessive on the facts 
of this case. 

10. There was lack of proper instruc¬ 
tion regarding probable cause.* 

DISCUSSION: 

1. There iras no prejudicial misconduct 
by respondent’s trial counsel, and appellant 
?i vs not deprr. cd of a fair trial. 

Appellant claims that it was denied a 
fair trial through the statements, question¬ 
ing, and introduction of certain evidence 
by respondent’s trial counsel. Lore V. 


I Volf, 226 Cal.App.2d 378, 38 CatRptr. 183, 
is cited as authority. 

[2] We have reviewed the entire rec¬ 
ord and find appellant’s contentions to be 
without merit Several of counsel’s indi¬ 
vidual statements and questions were inap¬ 
propriate. However, there often were no 
objections by counsel for appellant where 
an objection and subsequent admonition 
would have cured any defect; or there was 
an objection, and the trial court judiciously 
admonished the jury to disregard the com¬ 
ment. Except for these minor and infre¬ 
quent aberrations, the record reveals an 
exceptionally well-conducted and dispas¬ 
sionate trial based on the evidence present¬ 
ed. 

As in Stevens v. Parke, Davis & Co n 9 
CalJd 51, 72, 107 Cal.Rptr. 45, 507 P2d 
653, a motion for a new trial was made, 
based in part upon the alleged misconduct 
of opposing counsel at trial. What was 
said in Stevens applies to the instant case. 

** ‘A trial judge is in a better position than 
an appellate court to determine whether a 
verdict resulted wholly, or in part, from 
the asserted misconduct of counsel and his 
conclusion in the matter will not be dis¬ 
turbed unless, under all the circumstances, 
it is plainly wrong.* [Citation.] From our 
review of the instant record, we agree with 
the trial judge’s assessment of the conduct 
of plaintiffs counsel and for the reasons 
stated above, we are of the opinion that 
defendant has failed to demonstrate preju¬ 
dicial misconduct on the part of such 
counsel. ( Stevens r. Parke, Davis & Co., 
supra, 9 Cal.3d at p. 72, 107 Cal.Rptr. at p. 

58. 507 P.2d at p. 666.) 

2. The procedure and verdict below 
does not constitute a violation of appel¬ 
lant's First Amendment free exercise of 
religion. 

| Appellant contends that various refer- i< « 
ences to practices of the Church of Scien¬ 
tology were not supported by the evidence, 
were not legally relevant, and were unduly 
prejudicial. The claim is made that the 


3. This issue i« rnisinl for the first titn** in appellant's reply brief, 
m Ca- »c*- — ?: 
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trial became one of determining the validi¬ 
ty of a religion rather than the commission 
of a tort 

The references to which appellant now 
objects were to such practices as “E-me¬ 
ters," tin cans used as E-meters, the crea¬ 
tion of religious doctrine purportedly to 
“get” dissidents, and insinuations that the 
Church of Scientology was a great money 
making business rather than a religion. 

[3-5] The principal issue in this trial 
was one of credibility. If one believed de¬ 
fendant's witnesses, then there was indeed 
conversion by respondent. However, the 
opposite result, that reached by the jury, 
would naturally follow if one believed the 
evidence introduced by respondent. Appel¬ 
lant repeatedly argues that the introduction 
of the policy statements of the Church was 
prejudicial error. How ever^. those pol icy 


statements 1 
credibility. 

went directly to tne issue oi 

Scientologists w*re allowed to 

trick, sue. 

lie to, or destroy “enemies." 

(Exhibit M If. as he claims, respondent 
was considered to be an enemy, that policy 

wanndeed 

relevant to the issues of this 

case. That 

evidence well suoports jhe 


had not taken the property of the Church, 
that he had merely attempted to leave the 
Church with the documents for the Inter¬ 
nal Revenue Service, and that those wit¬ 
nesses who were Scientologists or had been 
Scientologists were following the policy of 
the Church and lying to, suing and at¬ 
tempting to destroy respondent. Evidence 
of such policy statements were damaging 
to appellant, but they were entirely rele¬ 
vant. They were not prejudicial. A party 
whose reprehensible acts are the cause of 
harm to another and the reason for the 
lawsuit by the other cannot be heard to 
complain that its conduct is so bad that it 
should not be disclosed. The relevance of 
appellant's conduct far outweighs any 
claimed prejudice. 4 


We find the introduction of evidence of 
the policy statements and other peripheral 
mention of practices of the Church of 
Scientology not to be error. In the few 
instances where mention of religion* pi at 
tices may have lieen slightl> less germane 
than the policy statements regarding fan 
game, they were nonetheless relevant and 
there was no prejudice to appellant by the 
introduction of such evidence. 

| 3. The trial court property denied the 
motion for judgment notwithstanding the 
verdict. 

Appellant claimed that it had prob.tbi. 
cause to file suit against re*)* indent Th* 
claim is made that even if Alan Houghton 
did take the checks from the safe, knowl¬ 
edge of that act should not 1* imputed to 
appellant Church. 

[6] Based on the policy statements of 
appellant that were introduced in evidence, 
a jury could infer that Boughton was with¬ 
in the scope of his employment when lie 
stoic the francs from the safe or lied alnjiit 
respondent's alleged theft. Inferences can 
he drawn that the Church, through its 
agents, was carrying out its own policy of 
fair game in its actions against respondent. 
Given that view of the evidence, which as 
a reviewing court we must accept, there is 
substantial evidence proving that appellant 
maliciously prosecuted respondent. There¬ 
fore, the trial court did not err in denying 
the motion for the judgment notwithstand¬ 
ing the verdict. 

A. The Inal court performed proper 
Voir dire of prospective jurors. 

Appellant claims that the trial court 
refused to ask or permit voir dire questions 
of prospective jurors pertaining to their 
religious prejudices or attitudes. The rec¬ 
ord does not so indicate Each nit or was 
asked if he or she had any lielief m feeling 
'towardVny of the parties that might be re¬ 
garded as a bias or prejudice for or 


4 The trial csnirt gave apimllant almont the 
entire trial within whirli to produiv evidence 
that ttic fair tame policy bad l**co rvpvnlrd. 


Appellant failed •*» il«* » 
i^rmito-d ih»- 
1 into rvtd»nc*>. 


i. ami »h* 
ridirii- • *••! 
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against any of them. Each juror was also 
asked if he or she had ever heard of the 
Church of Scientology. If the juror an¬ 
swered affirmatively, he or she was fur¬ 
ther questioned as to the extent of knowl¬ 
edge regarding Scientology and whether 
such knowledge would hinder the render¬ 
ing of an impartial decision. One juror 
was excused when she explained that her 
husband is a clergyman and that she knows 
a couple that was split over the Church of 
Scientology. 

[7] The trial court’s thorough question¬ 
ing served the purpose of voir dire, which 
is to select a fair and impartial jury, not to 
educate the jurors or to determine the ex¬ 
ercise of peremptory challenges. ( Rous¬ 
seau v. West Coast House Movers, 256 
Ca!.App 2d 878,882, 64 Cal.Rptr. 655.) 

5. It was not prejudicial error to direct 
the jury , in its assessment of the malicious 
I prosecution claim, to disregard evidence 
that respondent stole appellant's Australian 
and American Express travelers? checks. 

j 4<> | [8] Appellant submits that evidence of 
respondent’s purported theft of the Austra¬ 
lian and American Express travelers* 
checks should have been admitted as to the 
issue of malicious prosecution as well as 
the cross-complaint as to conversion. If 
there were any error in this regard, it 
could not possibly be prejudicial since the 
jury found for respondent on the cross¬ 
complaint. It is evident that the jury did 
not believe that respondent stole the travel¬ 
ers’ checks; therefore, there could be no 
prejudice to appellant by the court’s ruling. 

6. Appellant suffered no prejudice by the 
trial court's denial of discovery of the fac¬ 
tual basis for obtaining of the dismissal by 
the district attorney. 

Prior to trial, appellant apparently 
sought to discover the reasons underlying 
the dismissal of the criminal charges 
against respondent. This was relevant to 
the instant case since one of the elements 
of a cause of action for malicious prose¬ 
cution is that the criminal prosecution 
against the plaintiff shall have been favor¬ 


ably terminated. ( Jaffe v. Stone, 18 Cal2d 
146, 114 P2d 335.) 

[9] Whether or not the lower court 
was justified in making such an order, the 
denial of discovery along these lines could 
not be prejudicial. During the trial, coun¬ 
sel for all parties stipulated that the crimi¬ 
nal proceedings against Allard were termi¬ 
nated in his favor by a dismissal by a 
judge of that court upon the recommenda¬ 
tion of the district attorney. 

In addition, there was a hearing outside 
the presence of the jury in which the trial 
court inquired of the deputy district attor¬ 
ney as to the reasons for the dismissal. It 
was apparent at that time that the prospec¬ 
tive witnesses for the Church of Scientolo¬ 
gy were considered to be evasive. There 
was no prejudice to appellant since the 
deputy district attorney was available at 
trial. Earlier knowledge of the informa¬ 
tion produced would not have helped de¬ 
fendant. We find no prejudicial error in 
the denial of this discovery motion. 

7. The award of $50,000 compensatory 
damages was proper. 

Appellant contends that based upon the 
evidence presented at trial, the compensa¬ 
tory damage award is excessive. In addi¬ 
tion, appellant contends that the trial court 
erred in not allowing appellant to introduce 
evidence of respondent’s prior bad reputa¬ 
tion. 

I There was some discussion at trial as to hst 
whether respondent was going to claim 
damaged reputation as part of general 
damages. The trial court’s initial reaction 
was to allow evidence only of distress or 
emotional disturbance; in return for no evi¬ 
dence of damaged reputation, appellant 
would not be able to introduce evidence of 
prior bad reputation. The court, however, 
relying on the case of Clay r. l.agiss . 143 
Cat.App.2d 441. 2oo p?d 1025. held that 
lack of damage to reputation is not admis¬ 
sible. Therefore, respondent was allowed 
to claim damage to reputation without al¬ 
lowing appellant to introduce evidence of 
his prior bad reputation. 
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[ 10—12] In matters of slander that are 
libelous per se, for example the charging 
of a crime, general damages have been 
presumed as a matter of law. (Douglas v. 
Jams, 43 Cal.App3d 931, 940, 118 Cal.Rptr. 
280[4j, citing Cloy v. Lagiss, supra, 143 
Cal.App.2d at p. 448, 299 P2d 1025. Com¬ 
pare Gerts v. Welch, 41R U.S. 323, 94 S.Ct. 
2997, 41 L.Ed.2d 789.)* Damages in mali¬ 
cious prosecution actions are similar to 
those in defamation. Therefore, damage 
to one’s reputation can be presumed from a 
charge, such as that in the instant case 
that a person committed the crime of theft. 
In any e\enl, as the trial court in the in¬ 
stant case noted, there was no offer of 
proof regarding respondent’s prior bad rep¬ 
utation; any refusal to allow possible evi¬ 
dence on that subject has not been shown 
to be error, much less prejudicial error. 

Appellant further contends that the 
amount of compensatory damages awarded 
was excessive and that the jury was im¬ 
properly instructed regarding compensatory 
damages. The following modified version 
of BAJI 14.00 and 14.13 was given: 

“If, under the court’s instructions, you 
find that plaintiff is entitled to a verdict 
against defendant, you must then award 
plaintiff damages in an amount that will 
reasonably compensate him for each of the 
following elements of loss or harm, which 
hn in this case are presumed to flow fromithe 
defendant's conduct without any proof of 
such harm or loss: damage to reputation, 
humiliation and emotional distress. 

“No definite standard or method of cal¬ 
culation is prescribed by law to fix reason¬ 
able compensation for these presumed ele¬ 
ments of damage. Nor is the opinion of 
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any witness required as to the amount of 
such reasonable compensation. Further¬ 
more, the argument of counsel as to the 
amount of damages is not evidence of rea¬ 
sonable compensation. In making an 
award for damage to reputation, humilia¬ 
tion and emotional distress, you shall cxrr 
cise your authority with calm and reason 
able judgment, and the damages von find 
shall be just and reasonable." 

The following instruction was requested 
by defendant and was rejected by thi trial 
court: 

“The amount of compensatory damago 
should compensate plaintiff for actual in¬ 
jury suffered. The law will not put the 
plaintiff in a better position than he would 
be in had the wrong not been done.” Ac 
companying the request for that motion i% 
a citation to Staub r. Muller, 7 L'aUd 221. 
60 P 2d 283, and Basin Oil Co. of Cal. v 
Boash-Ross Tool Co., 125 Cal.AppJd 578. 
271 P2d 122. 

The Supreme Court has recognized that 
“Damages potentially recoverable in a in.« 
licious prosecution action arc sulistantial. 
They include out-of-pocket expenditures, 
such as attorney's and other legal Fes 
. ; business losses . .; gen¬ 

eral harm to reputation, social standing 
and credit . . .; mental and bodily 

harm . . .; and exemplary damages 

where malice is shown . . . (Babb 

t*. Superior Court, 3 Cal.3d 841, 848, fn. 4. 
92 Cal.Rptr. 179. 183, 479 P.2d 379, 3*3.) 
While these damages are compensable, it i<- 
the determination of the damages by the 
jury with which we are concerned. Appel¬ 
lant seems to contend that the jury must 
have actual evidence of the damages suf¬ 
fered and the monetary amount thereof. 
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5. The Supreme Court held In Herts r. Welch, 
supra. 4IS U.S. 323. 340. HJO. 04 S.Cf. *J»07. 
3011. 41 L.Ed.2d 70. an action for defama¬ 
tion, that "the State* maj not itrrmit recov' 
try of presumed or punitive damarr*. at least 
whm liability it not bated on a showing 
of Lnuwledgc of falsity or recllcM.% disregard 
for the truth.” (Emphnaia added.) The in- 
au-nt cane la (livfinguiehnhh* from (lerts. 
luitmlly. tlir iniere**r> protected h» u unit 


for ninlit-ioua prn*n-ufion iwliiih- niiau^i* of 
the nntii-ial «w|imii it«rlf; n p.iriv should 
not l*c aide to f-lniin Kind Aiiii-iidim-iil pro- 
in-Tinn malb-ioiudj to proaeouir uuoihrr |a # r- 
*nii. Sroondh. the jury in the in-dnnf *•«»«• 
must have "kunwh-di:i of f.-iKitv or 

rr«-lc!ea« dlwre*.ir.l for the friith" in ••r.h-r •*» 
award piiniriw- •l.-iniHi'i-- m. Th> n-for* 
rvrn iitnh-r Orrtr. h finditn; >>f pr.-.n,.i..1 •Ino. 
ner- I- n»»t uiMiiiodiniiionii! 
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[13J “[T]he determination of the jury 
on the issue of damages is conclusive on 
appeal unless the amount thereof is so 
grossly excessive that it can be reasonably 
imputed solely to passion or prejudice in 
the jury. [Citations.]** (Douglas v. Janis, 
supra, 43 Cal.App.3d at p. 940, 118 Cal. 
Rptr. at p. 286.) The presumed damage to 
respondent's reputation from an unfounded 
charge of theft, along with imprisonment 
for twenty-one days, and the mental and 
emotional anguish that must have followed 
are such that we cannot say that the jury*s 
finding of $50,000 in compensatory dam- 
JLasT ages is unjustified. | That amount does not 
alone demonstrate that it was the result of 
passion and prejudice. 


which respondent herein was treated by the 
Church of Scientology. 

Furthermore, all the officials of the 
Church to whom respondent relayed his de¬ 
sire to leave were important managerial 
employees of the corporation. (See 4 Wit- 
kin, Summary of Calif.Law, 8th Ed., supra, 
§857, p. 3148.) 

The trier of fact certainly could have 
found authorization by the corporation of 
the act involved herein. 

9. 


The award of punitive damages. 

[16] Any party whose tenets include 
lying and cheating in order to attack its 
“enemies” deserves the results of the risk 
which such conduct entails. On the other 
hand, this conduct may have so enraged 
the jury that the award of punitive dam¬ 
ages may have been more the result of 
[14] Appellant cites the general rule jjeelings of animosity, rather than a dtspas- 


8. Respondent is 
damages. 


entitled to punitive 


that although an employer may be held lia¬ 
ble for an employee’s tort under the doc¬ 
trine of respondeat superior, ordinarily he 
cannot be made to pay punitive damages 
where he neither authorized nor ratified 
the act. (4 Witkin, Summary of Calif. 
Law, 8th Ed., § 855, p. 3147.)* Appellant 
claims that the Church of Scientology, 
which is the corporate defendant herein, 
never either authorized or ratified the ma¬ 
licious prosecution. 

[15] The finding of authorization may 
be based on many grounds in the instant 
case. For example, the fair game policy 
itself was initiated by L. Ron Hubbard, the 
founder and chief official in the Church. 
(Exhibit 1.) It was an official authoriza¬ 
tion to treat “enemies” in the manner in 


sionate determination of an amount neces¬ 
sary to assess defendant in order to deter 
it from similar conduct in the future. In 
our view the disparity between the com¬ 
pensatory damages ($50,000) and the puni¬ 
tive damages ($250,000) suggests that ani¬ 
mosity was the deciding factor. Our read¬ 
ing of the decisional authority compels us 
to conclude that we should reduce the pu¬ 
nitive damages. We find $50,000 to be a 
reasonable amount to which the punitive 
damages should be reduced. We perceive 
this duty, and have so modified the puni¬ 
tive damages award not with any belief 
that a reviewing court more ably may per¬ 
form it.* Simply stated the decisional au¬ 
thority seems to indicate that the reviewing 
court should examine punitive damages and 
where necessary modify the amount in or 
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8. Wc agnin not* that Orrtz v. U clrh, *upra, 
pmliulM the award of puoitive ilamngea in 
defamation notion* “at leaaf when liability i* 
nut lift**] on a allowing of knowledge of 
f*l*ity or reelclex* di*regN*d for th« truth.** 
The fort* of tbr in*tont run? fail within that 
eategorizntion. an o finding of punitive dam¬ 
age* «nd pro]ier. Moreover, a* we .noted 
above, an egregious c**e of maliriooa proae- 
cution subject* the iudiejul ayatem itaelf to 
abuse, thereby interfering with the coo- 


atirnrionnl right* of all litigant*. Puni¬ 
tive damages may therefore be more c»wi¬ 
ly justified iti en*rx of malirimiK prnsr- 
tMition than in eftw»* of drfntnntion. The mi- 
cirtnl interents rnutpet ing with Kirwf Amend¬ 
ment i-moodrnil ions are more eom|>eliiiic in 
the former rime. 

7. See diiwnr in unninftham r. Siwp.tnn. 1 
r«»I.3d 3»>1. *1 Cal.Hptr. NfiTi. 401 P.1M 3!‘ 
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der to do justice. (Cunningham v. Simp - 
son, 1 CalJd 301. 81 Cal.Rptr. 855. 461 P. 
2d 39; Forte v. Nolfi, 25 Cal.App.3d 656, 
102 Cal.Rptr. 455; Shroeder v. Auto Drive- 
otvoy Company , 11 Ca1.3d 906. 114 Cal. 
Rptr. 622, 523 P.2d 662; Livesey v. Stock, 
208 Cal. 315, 322,281 P. 70.) 

10. Instruction on probable cause. 

Appellant requested an instruction stat¬ 
ing: "Where it is proven that a judge has 
had a preliminary hearing and determined 
that the facts and evidence show probable 
cause to believe the plaintiff guilty of the 
offense charged therefore, ordering the 
plaintiff to answer a criminal complaint, 
this is prima facie evidence of the exis¬ 
tence of probable cause.” The trial court 
gave the following instruction: "The fact 
that plaintiff was held to answer the 
charge of grand theft after a preliminary 
hearing is evidence tending to show that 
the initiator of the charge had probable 
cause. This fact is to be considered by 
you along with all the other evidence tend¬ 
ing to show probable cause or the lack 
thereof.” • 

[17,18] Appellant claimed for the first 
time in his reply brief that the trial court’s 
lack of proper instruction regarding proba¬ 
ble cause was prejudicial error. Since this 
issue was raised for the first time in appel¬ 
lant’s reply brief, we decline to review the 
issue.* 

|«s« I The judgment is modified by reducing 
the award of punitive damages only, from 
$250,00(1 to the sum of $50,000. As modi¬ 
fied the judgment is in all other respects 
affirmed. 

Costs on appeal arc awarded to respon¬ 
dent Allard. 

ROTH. P. J. and FLEMING, J., concur. 

8. Tbi* instruction wn* (riven on the «t>nrt’a 
own motion. 

9. We note that given the rirruiiiMtnm-c* of 
the tnatiint en*e. the juror ontlhl have raaily 
!»mi misled by the mpieHted inrtrmtion. If 
llit* rutiniii' *lmwed that the aconf* and 
employees »»f np[*IInnt were lyittC. then the 


Margarat BAXTER aad Theodora Baxter, 
Petltleaera, 
v. 

The SUPERIOR COURT ef Callferala, 
COUNTY OF LOS ANGELES, 
Respondeat; 

C. Hunter SHELDON. M.D., at al.. 

Real Parties In Interest 
Civ. 48182. 

Court of Appeal, Soconil Dlatrict. 
Division 2. 

May 19. 1976. 

Hearing Granted July 21, 1978. 

Medical malpractice action was brought 
on behalf of minor child and his parents 
sought damages for expenses incurred as 
a result of alleged malpractice and for loss 
of consortium. Parents sought writ of 
mandate after the trial court sustained de¬ 
murrers to their causes of action for loss 
of consortium. The Court of Appeal, Roth, 
P. J., held that cause of action could not be 
asserted by parents for loss of support, com¬ 
fort, protection, society and pleasure of 
their minor child. 

Alternative writ discharged; petition 
denied. 

1. Parent and Child <&=>7(f) 

Cause of action could not be asserted by 
parents for loss of support, comfort, protec¬ 
tion, society and pleasure of their minor 
child. 

2. Paraat and Child «=»l, 7fl) - 

Neither parent nor child has cause of 
action for loss of consortium because of 
wrongful injury of the other. 


Ronald I- M. Goldman and Michael K. 
McKihbin. Newport Reach, for petitioners. 

preliminary bear me at whirl* they al*n 
texfifird would lint l»e valid. While llir 
juror* may of <vnir.Hr mn*i«|er lluif ibe niaif- 
Ltrnte tit the |ir<dimiunry hearing found 
probable rail*' 1 , llint dumb! )>e in uo way l- n u~ 
elusive in the jury'* determination of proba¬ 
ble COHMf. 


















